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Preliminary Statement 


Defendant-Appellant Nelson Cruz appeals from 


for the Southern District of New York (Frankel, J.). A 


amended on July 15, 1976, and supplemented on July 23, 


that order denied Cruz' motion, pursuant to Rule 35, F. 


an order 


entered on July 8, 1976, by the United States District Court 


~ 


1976, 


R. Crim? 


to reduce sentence, relegating Cruz to a separate action to 
obtain relief to which the District Court found Cruz was 
entitled. The decision of the District Court (A. 


not yet been reported. 


Statement of Issue Presented for Review 


Was the District Court's refusal to exercise its 
discretion to grant relief from the flouting of the judgment 


by the Department of Justice an abuse of discretion? 


Statement of the Case 


The Indictment 


On November 24, 1975, a grand jury in the Southern 
District of New York returned an indictment naming Nelson Cruz 
and three others as defendants (A. 3). Count One charged Cruz 
and the others with conspiracy in violation of 18 U.S.C. §371; 

two of the other defendants with 

theft from an interstate shipment in violation of 18 U.S.C. §659. 
Cruz was not named in Count Three. On December 23, 1975, Cruz 
withdrew his plea of not guilty to Count One and entered a 
plea of guilty to that Count. The District Court accepted the 


plea. 


References are to pages 


The Sentence 


On February 11, 1976, after discussion 


with counsel 


concerning the sentencing alternatives available (A. 16-19), 


the District Court sentenced Cruz to two years' 


imprisonment 


under the Youth Corrections Act (18 U.S.C. §5005 et seq. 


2 
[the "Act"])“ as extended by 18 U.S.C. §4216 (formerly §4209). 


In pertinent part, the Judgment reads as follows: 


The defendant is hereby committed to 
the custody o* the Attorney General 
or his authorized representative for 


imprisonment for a period of 


TWO (2) 


YEARS. [ endant is sentenced as a 
YOUNG ADULT OFFENDER pursuant to 
Section 5010(b), Title 18, U.S. Code, 


as extended by Section 4209. 


OE 


the intention of the Court that 
defendant should be deemed eligible 


for release from custody under Section 


5017 (cc), Title 18, U.S. Code, 


time when the Youth Division 
such release to be justified 


at any 
deems 
under 


the governing law adminigtered by 


that Division. (A. 22).> 


No objection was expressed by the United States 


Attorney. 


Having pronounced sentence, the District Court 


delineated its expectations ccencerning Cruz' 
from custody: 


ie 


ultimate 


release 


The pertinent sections of the Act and certain other applicable 
provisions of Title 18,U.S.C. are reproduced in a statutory appendix to 


this brief. 
3 


Count Two was dismissed on consent of the government. 


- « el suspect that it is not rv 
likely that Mr. Cruz will get ov.t 
much under 16 months given the gs :ide- 
lines,4 but the record will show that 
it is the desire of the Court that 
his consideration for earlier release 
be studied thoughtfully and that the 
Youth Division not deem itself 
mechanically or automatically bound 
by any mathematical computations unde > 
the guidelines. .. . 


I would hope and expect that the 
Youth Division will not fail to pay 
attention to the individual circum- 
stances of his particular case. 
(A. 19,20). 
Again, no objection was voiced | 
Attorney, and no appeal was taken. 
I 
i.us, Cruz was sentenced to two years' im risonment 
offender and was to be considered for early 
release. Upon his unconditional discharge prior 


expiration of the maximum sentence imposed, 


was to be automatically set aside pursuant to 


The Bureau of Prisons and the Parole Commission 


Cruz surrendered and began serving his sentence on 
February 23, 1976. In early April, shortly after he had been 
transferred from the Metropolitan Correctional Center to the 


. . in . 
Federal Reformatory at Petersburg, Virginia,” Cruz was informed 


4 : , ; : 

The District Court was referring to the guidelines for parole 
release consideration (28 C.F.R. §2.20) established by the United States 
Board of Parole (now the Parole Commission, 8 U.S.C. §4202 [1976]). 
Cruz has recently been transferred to the Kennedy Cen c at 


Morgantown, West Virginia, a minimum sé curity facility. 


by the Bureau of Prisons that it c nsidered all Youth Correction 
Act sentences to be indeterminate, and that the District Court 
had no authority to limit the term of imprisonment to two 


years. Cruz was also advised that the Bureau would write to 
the Court for clarifie¢ation, which it ultimately did (A. 28). 

In early May, the Parole Commission notified Cruz 
-hat it too considered the sentence to be indeterminate and 
that, based on its cuidelines, he would not be considered for 
release until November 1977, when he had served twenty-one 
months of his two-year sentence (A. 38). This notwithstanding the 
facts that Cruz should have been scheduled for mandatory 
unconditional release (under 18 U.S.C. §§4161, 4163 and 4164) 
after nineteen months, that the District Court had expressed 
its expectation that Cruz would be released in approximately 


sixteen months, and that the District Court had specifically 


urged consideration of early release. 


The Sentence-Reduction Motion 


On May 20, 1976 (within 120 days after the imposition 
of sentence), Cruz moved to reduce sentence on the ground of 
leniency and because reduction of sentence would be an appro- 
priate means of effectuating the District Court's sentencing 
objectives in the face of the unanticipated refusai of the 


Bureau of Prisons and the Parole Commission to carry out the 


sentence imposed. 


m 


The United States Attorney neither supported nor 
opposed the motion to reduce. Instead, the government responded 
by arguing that the sentence imposed was invalid, supporting the 
position expressed by the Bureau of Prisons. On July 8, 1976, 
the District Court ruled that (a) a sentence under the Act 

could properly include a maximum term of less than six years 

and therefore the sentence imposed on Cruz was valid (A. 44-47) 
and (b) because no objection had been voiced and no appeal taken 
from the judgment, the government was obligated to treat the 
sentence as valid even if it were not and to carry it out 
accordance with its terms (A. 43). 

The District Court also ruled that Cruz is entitled 
to some relief" (A. 40); that "the fractioned and inconsistent 
handling of this case by the Department of Justice is a matter 
obviously to be regretted and corrected (A. 43); and that 
"the flouting of the judgment" was to bé ied (A. 48). Despite 
these rulings, however, the District Court re 
its discretion to reduce Cruz’ sentence. Instead, the Court 


below directed the United States Attorney to report "whether 
the Bureau of Prisons and the Parole Commission will administer 
the judgment in accordance with its terms." (A. 47-48) 

On July 22, 1976, the United States Attorney reported 
that the government would continue to disregard the sentence 


imposed (A. 52). Thus, rather than receiving the benefits the 


District Court explicitly intended to co.fer by sentencing Cruz 


LT NE RS SS A NET RET 
4 


mont : 
earlier release and 
himself in a worse 9sition thar hos whe sentenced either 


; adults or th Ac Th ? Yommission will refuse 


to consider Cru: or release unti he has served twenty-one 
months of a twenty-four month sentence. he Bure of Prisons 


will refuse to credit C with any 


Commission will refus 


ever taker om that adjudication", the Court 


low contin its refu: c xercise its discretion by 


reducing se nce insteac elegati >ruz a separate action 


"to compel obedience to the judgment on Sourt This appeal 


6 
followed. 


Summary ¢ f Arg t 
Having learned that the government's administration 
of the sentence imposed upon Cruz would d art t tially 
from its sentencing expectations, the District Curt had the 
authority--and the responsibility--to reduc yr dify 
sentence in order to effectuate those « stations. Th 
District Court's refusal to act, particularly in light of its 
finding that Cruz was entitled to relief, constituted an abuse 
of discretion. The order nying Cruz’ timely ! ion to reduce 
sentence 1ould be vacated and the case r ied to the District 
Court for resentencing. 
Argument 

THE DISTRICT COURT'S REFUSAI 

TO E SISE ITS DISCRETION 

WAS A ABUSE Ot! THAT DISCRETION 

This Court has squarely held that when the realities 

of release consideration do not comport with sentencing expecta-~ 
tions, resentencing is the appropriate I >chanis r rectifying 
the disparity. In United States v. Sl] itsky, 514 F.2d 1222 
(2a Cir. 1975), the defendants were sent nced to five years' 
imprisonment, but were made eligible for parole at any time 


pursuant 


to 


18 U.S.C. 3 


the ré it Parol 
ix 15 L97¢ 10 Sta 


(a) (2)./ rather th 


‘ 
C 


he time of sentencing, resentencing was held to be the 
opriate means of resolving the dichotomy. This Court 
ted the sentences and remanded to the district court: 


Since in all probability the 
appellants will not receive the parole 
treatment envisioned by the sentencing 
judge, there should be an opportunity 
for reconsideration in light of all 
recent developments in the area. An 
unfortunately mistaken assumption about 
the effect of a Section 4208 (a) (2) 
sentence perhaps does not rise to the 
level of a sentencing judge's mistaken 
impression of a defendant's prior 
criminal record... . But the parole 
implications of a sentence are a necessary 
and important. factor for the consider- 
ation of the sentencing judge. And when 
as here, there has been a timely motion 
for reduction of sentence, and the 
mistake is easily rectified by providing 
for resentencing, the interests of justice 
mandate such a procedure. 514 Wr. 2d at:.2229. 


The parallels between Slutsky and the present case 
stril.ing: In both, defendants were sentenced under 

visions of law conferring particular benefits (there, the 
‘sibility of early release; here, the possibilities of early 
ease and expungement); in both, the sentencing judge's 
lease expectations were to be frustrated by procedures in 
> Department of Justice (there, by operation of the guidelines; 
re, by the Parole Commission's intention not to issue an 


oungement certificate, as well as by operation of the guide- 


nes and Bureau of Prisons policy!) of which the district 


See BOP Policy Statement 7600.58 (10-9-73) (A. 54). 
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court was unaware at the time of sentencing; in both, defendants 


made timely motions to reduce sentence pursuant to Rule 35, 


ES , : : ‘ 
Pon. Creer as and in both, sentencing expectations could readily 


be achieved by resentencing. 

Furthermore, there is no need for this Court to indulge 
in guesswork concerning the sentencing expectations of the 
District Court or the release treatment Cruz will receive at the 
hands of the Bureau of Prisons and the Parole Commission. Both 
have been set out in black and white and they are diametrically 
opposed: Rather than being considered for release within sixteen 
months, as the District Court expected (A. 19), Cruz will receive 
no release consideration until he has served twenty-one months 
(A. 52); rather than being mandatorily released after nineteen 
months, as the District Court expected (A. yg EUS WELL 
be denied any credit for "go. ime” {Ai °S rather than 
receiving an expungement certificate, as the District Court 
expected (A. 49,n.2), Cruz will be denied ‘one (A. 37°56) In 
these circumstances, sentence reduction is the appropriate 


vehicle for effectuation of the District Court's expectations. 


faced with similar disparities, have found precisely the same 


In pertinent part, Rule 35 provides: 


The court may correct an illegal sentence 
at any time and may correct a sentence imposed 
in an illegal manner within the time provided 
herein for the reduction of sentence. The 
court may reduce a sentence within 120 days after 
the sentence is imposed... . 


-ll- 


solution. See, e.g., Kortness v. 


170 (8th Cir. 1975); United States v. 


Manderville, 


514 Fi2a i6i, 


396 F.Supp. 


1244,1249 (D.Conn. 1975): 


reluctance to function as super-parole boards 


"While courts have correctly expressed 


they should 


not be reluctant to modify sentences when assumptions which 


they entertained at the time of sentencing with regard to parole 


possibilities have subsequently been invalidated"; and DiRusso v. 


United States, 409 F.Supp. 1055,1058 (D.Mass. 


While, 


1976) : 


under normal circumstances, 


the Parole Board may have discretion 
to apply its guidelines to persons 


committed for treatment 
Youth Corrections Act, 


under the 
that discretion 


does not relieve a sentencing court 
of its responsibility to correct a 
sentence which was imposed under a 
.isapprehension as to the potential 
impact of an application of that 


discretion. 


The contrast between the exercise of discretion this 


situation calls for and the refusal of the Court below to 


meet its responsibility is starkly apparent froma comparison 


of the decision below with that rendered in United States v. 


Randle, 408 F.Supp. 5,7 (H.B. 723i. 297 


Randle 
In effect, the Parole Board has 
substituted its guidelines for 
the judgment of the sentencing 
judge as to the appropriate sen- 
tence for the particular defendant. 
As a consequence, the only way a 
judge can effectively exercise his 
sentencing responsibility and judg- 
ment is to impose a sentence which, 
less statutory good time, will result 
in the period of incarceration he 
deems appropriate and forget about 
the Parole Board and the possibility 
of parole. 


Cruz 
It appears that those who 
have Mr. Cruz incarcerated 
plan to follow their own 
rather then the court's under- 
standing of the judgment not- 
withstanding that no appeal 
was ever taken from that 
adjudication. Accordingly, 
as has been indicated, the 
court anticipates that [Cruz] 
will proceed promptly to bring 
an appropriate form of action, 
here or elsewhere, to compel 
obedience to the judgment of 
the court. (A. 58) 


The District Court had the authority and ‘he respon- 
sibility to reduce, modify or correct se imposed on 
Cruz when it learned that its sentencing expectations would not 
be realized. Relegating to Cruz the burden of bringing a 
separate action against other parties in order to obtain relief 
from a situation which the District Court found it was "ine umbent 
upon the Attorney General to redress" (A. 47) was unwarranted 


12 


and unjustifiable. The District Court's refusal to exercise 


£ 


its discretion constituted an abuse of discretion which is both 


reviewable and reversible by this Court. Dorszynski v. United 


States, 418 U.S. 424,443 (1974); Yates v. United States, 


363, 366-67 (1958); United States v. Hartford, 489 F.2d 


652,654 (5th Cir. 1974); 19 F.2d 


104,.07,109 (6th Cir. 1975); United States v. Ingram, 530 F.2d 


602,603 (4th Cir. 1976); United States v. Hopkins, 531 F.2d 


576,580 (D.c.Cir. 1976) 


As it did in Slutsky, is Court should vacate the 


order denying Cruz' motion +t re > sentence and remand to the 
2 J 
¥ 


District Court for resentencin 


12 


Contrary to the District Court's ruling that Cruz' Rule 35 motion 
> reduce sentence “was not an effective device (nor a procedure naming the 
appropriate defendants) to accomplish the correction deemed necessary” 
(A. 53), the decisions cited above establish that the necessary correction 
can be accomplished through a variety of procedural devices: 
reduce sentence; 
U.S.C. $2255. 


other than the prison2r-defendants and the United States 


CONCLUSION 


For all the reasons appearing above, this Court should 


vacate the District Court's order denying Cruz' motion and 


remand to the District Court for resentencing. 
Respectfully submitted, 


MORRISON, PAUL, STILLMAN & BEILEY 

Attorneys for Defendant-Appellant 
Nelson Cruz 

110 East 59th Street 

New York, New York 10022 

(212) 593-0100 


Dated: New York, New York 
September 8, 1976 


Of Counsel: 


Benjamin Zelermyer 


STATUTORY APPENDIX 


es Pal 4 Ante - ae 
ae Wala peekOad ich rPuay 


pri sted of an offense xgainst i United States 
ontined penal or correctional institution for a definite 
} 


or life, whose record of conduct shows that he 


: a 
term other than f 
28 faithfully observed all the rules and has not been subjected 
io punishinent, shall he entitled to a deduction from the term of his 
sentence beginning with the day on which the sentence commences to 
run, as follows: 

ys for each month, if the sentence is not less than six 


yne year. 


months and not more than 
month, if the sen 
ach month, i 
five years. 


n two or more 


agrregate of the severa 


the deduction shall be computed. 


§ 4163. Discharge 


Except as hereinafter provided a prisoner 


prisor shall be released at 
cpiration of his term of sentence less the time deducted for 
A certificate of such deduction shall be entered on 


the commitment by the warden or keeper. If such release date fails 


or on a Monday which is a legal holiday 
eased at the dis- 


cretion of the warden or keeper on the preceding Friday. If such 


release date falls on a holiday which falls other than on a Saturday, 


rood conduct. 


upon a Saturday, a Sunday, 


at the place of confinement, the prisoner may be re} 


‘, the prisoner may be released at the discretion 


or Mond: 
keener on the day preceding the holiday. 


Warden or 


GA > : 
164. Released prisoner as parol] 


2 


A. prisoner having served his term or terms les ood-time deduc- 


) ’ } 


upon release, be deemed a til 


tions shall, on parole until 


expiration of the maximum term 


-d and eighty day 


This section 
thorities of 


§ 4202. Parole Commission created 

is hereby established, «s an independer agency i é >part- 
ment of Justice, a United Sti Parole ymmission which shall be 
comprised of nine members appointed by tt resident, by and with the 
advice and consent of the Seuate The President shall designate from 
among the Commissioners one to serve as Chairman. The term of office 
of a Commissioner 58! be six years, except that the term of a person ap- 
s from the 


pointed as a Commissioner to fill a vacancy § all exy 

date upon which such person was appointed and qual Upon the ex- 
piration of a term of office of a ommissioner, the Commissioner shall 
continue to act until a successor has been aj pointed and qualified, except 
hat no Commissioner may serve in excess of twelve years. Commission 
the highest rate now or hereafter prescribed 


utes (5 U.S.C. 5332 


§ 4205. Time of eligibility for release on parole 
(a) Whenever confined i serving a definite term or 
than one year, a prisoner shal be eligit for release 
serving one-third of such tern “rms or after 
life sentence or of a sentence 
otherwise provided by law. 

(b) Upon entering @ ju 
diction to impose sentence, 
best interest of the public 

risonment for a term € 
sentence of imprisonment i 
whieh the prisoner shall be 

all not be more th: 
by the court, or (2) 

of imprisonment to be served 
the prisoner may be released 


may determine 


+216 Young adult offenders 


e of a deren 


’ 
hi 
i 


§ SOLO, Sentence 
the cou ; of the 
it t may 
and place the 3 h offender 


») If the court sha 


§ 5017. Ltelease of youth off 


(a) ° ( iwission 
the Director s@ cond 


offend 


& 5021. Certificate setting aside conviction 


(a) pot he unconditior 
mitted youth offender before 
jmposed upon him, the conviction 


Commission sha!l tssu he yout 


(b) Where a 


court, the 


maximum period ¢ 


: 
cl] 


